Basic knowledge document : the indispensable for the presentation of the training session.

This document develops some of the issues tackled in the presentation, such as important legal notions, for the trainer to have all the necessary elements to present the training session. It is a complement to the Power Point presentation and its comments/notes.

Part I : Disability and human rights

I) What is law ?

Law is all the written regulations, laws, and non-written rules elaborated by Man to rule social relationships.

These rules exist to prevent the law of the strongest from applying. Thus, they allow “the force of the law to prevail over the law of force” (J. Yacoub), while protecting the weak, without penalising the strong.

The law is different from morals or ethics, as it includes a power of sanction : thus, respect of the law is imposed by means of its implementation, and non-respect of the law is sanctioned.

1°) Two types of domestic law

1.1 
A domestic law of Roman-Germanic origin (such as French law)

The sources of law are essentially laws and regulations, written in many different “codes”. 

Violations are sanctioned by judiciary bodies (courts and tribunals).

This system has the advantage of being directly derived from democracy (the laws are voted by elected deputies). It is composed of very precise rules, but still leaves the judge an important margin of appreciation.

1.2 
A domestic law of Anglo-Saxon origin (“common law” system)

The sources of law stem from the tribunals themselves.

This is called in French “jurisprudence”, in English “case law” : during a trial, the decision taken by the judge on the case will be kept, and applied to all similar cases.

This system is more flexible than the former, but leaves a large place for the subjectivity of the judge.

2°) 
In International law
The sources of law are treaties and international agreements (conventions, covenants…). These texts are intended for States, who create them and adopt them by ratification. Only willing States will adopt the created text : an international text is never imposed upon a State.

Civil society has however an important role to play in the adoption process of a text : it informs the public of the existence of the instrument and, while sensitising the public, encourages it to convince its State to ratify the text.

2.1
Two types of international texts exist : 

- Once the State has ratified the texts, some of them require the State to adapt its domestic law to the international text ratified, i.e. when the State accepts a text, it commits itself to change its domestic law where necessary, or to create new internal laws in conformity with the international text.
This text is therefore legally binding : it becomes compulsory for the State that has decided to ratify it.

The convention in favour of the recognition of the rights of persons with disabilities will considerably influence all the national policies of the ratifying States.

- There are other texts that are not legally binding, and they are the main part of the international instruments : these texts are considered as guidelines that States undertake to respect, but there is no obligation to do so. Their domestic laws and their administrative practices may be in contradiction with the text.

e.g. : the Standard Rules for the Equalization of opportunities of persons with disabilities
 (referred to below as the Standard Rules) demand that States commit themselves, morally and politically, to act for the equalization of opportunities of persons with disabilities. They form a technical and economic cooperation framework for the States, the United Nations and other international organisations.

2.2 
Elaboration process of an international text

There are three stages : 

· Negotiation : discussions on the spirit and terms of the text ; this can take several years.

· Signature : when everyone agrees on the text as drafted, it has to be signed. To be adopted, the text must suit everyone.

· Ratification : When a State accepts the text, it commits itself to respect it and to implement it with all necessary means.

Formal elements : 

Once a convention is adopted by the United Nations, a State has several options.  

It may:

Sign: this generally signifies political approval and the intention of seeking ratification by that State's governing legislature.

Ratify: this establishes a state's official consent to be bound by a convention. Through ratification, a country becomes a "State Party" (sometimes called a "member") to a convention, and must implement and enforce its principles.  This means that its national laws must conform to the provisions of the convention. 

Sign and ratify with reservations, understandings and declarations (RUDs): RUDs are tools used by states to create certain limits to a convention, or to make clear how a state interprets some aspect of the convention.  Most conventions allow RUDs.

Reservations: If a provision of a convention violates a state's domestic constitutional provisions, that state will usually file a "reservation" to the provision, so that the provision does not apply to the state.  States cannot file a reservation that nullifies the main intention or spirit of the convention.

Understandings and Declarations: These are statements a State can make to clarify how it believes a particular provision should be interpreted.  They do not legally exempt the State from a provision. 
When an international convention is developed, a decision is made regarding how many states must become "States Parties" to it before it will "enter into force".  Before such time, the convention is not fully enforceable on any state, even if that state has signed and ratified it.  A convention assumes the full force of international law when the pre-determined number of states becomes states parties. 

2.3 
Limits of international law

There is an important weakness regarding the means of implementation of the texts. 

Indeed, there is no institution in charge of monitoring the enforcement of the ratified texts, and having the power to force the States to implement them (except from the International Criminal Court, for example, concerning crimes against humanity).

The texts are intended for the States, and there is no one above States to force them to respect their commitments. The United Nations Organisation has means of pressure and sanctions at its disposal, which can apply only in case of extreme threat to or breach of peace.

The implementation of a convention thus depends largely on the goodwill of States committed to it. However, the weight of diplomatic relations and the importance for States of their image throughout the world should not be neglected. With some exceptions, it is in the interest of the State to respect its obligations.

Nevertheless, some texts, such as the 1965 ”International Convention on the Elimination of all forms of Racial Discrimination”, created a committee in charge of monitoring the application of the text and its implementation, through means of supervision. 

The same is true of the ICCPR, ‘International Covenant on Civil and Political Rights’, that created the Human Rights Committee.

The respect of international instruments is a constant preoccupation : indeed, regardless of the quality of the adopted text, it can go unheeded when the means of control of its application and means of surveillance are not implemented.
International tribunals

As far as the most serious crimes of international criminal law are concerned (crimes against humanity, war crimes and crimes of genocide), the UN Security Council has set up international tribunals in charge of instructing the cases concerned and punishing the perpetrators of violations.

The international tribunals of Nuremberg and Tokyo for the crimes perpetrated during the second world war, the international criminal tribunal for former Yugoslavia, the international criminal tribunal for Rwanda were all created by a resolution of the UN Security Council, and recently the international community created the International Criminal Court by treaty, to judge crimes against humanity, war crimes and crimes of genocide.

II) Disability, a human rights issue

1) 
A change of perspective

1.1
Change of consideration : from objects of charity, we move towards subjects of rights (rights-holders)

Disability is inherent to the human condition. In all parts of the world, in all social classes, disability constitutes an unavoidable dimension of human diversity, just like gender, race and culture. This is true regardless of situations that create disabilities, such as armed conflicts, poverty or poor health-care systems.

A radical change has taken place during the past 20 years : from a conception of disability based on charity, we have moved on to an approach based on the rights of persons with disabilities. In substance, when disability is considered in the light of human rights, persons with disability are considered as subjects, and no longer as objects. Thus, they are not considered as « problems » any more, but as persons with rights, rights-holders. 

What is important is to place the problem elsewhere than on the disabled person her/himself, and to analyse the way social and economic systems do or do not take into account the difference due to the disability. The debate on the rights of persons with disabilities must then be linked to another debate, more general, on the place granted by society for the right to be different.

In the past, the disabled were more considered as objects, rather than full citizens, so that the protection considered normal in a constitutional State was either totally denied to them, or granted with many limitations.

Considering persons with disability as subjects and not as objects any more implies that they must be given the means to fully enjoy the fundamental freedoms taken for granted by the mainstream, and that their difference must be respected. It also means that they should not be considered as “problems”, but as rights-holders.

1.2
The change of consideration of the person with disabilities leads to consider four core Human Rights values, applying to persons with disabilities. 

1) Dignity :

This is an attribute inherent to every human being, which cannot be measured with external factors, such as a person’s economic or social usefulness. It implies equality of rights (a theoretical equality, based on texts, as opposed to actual equality, practical, based on life, and which, in general, does not exist), but also other rights (the right to life) and prohibitions (murder, torture, etc.).

Human dignity is the anchor norm of human rights. Each individual is deemed to be of inestimable value and nobody is insignificant. People are to be valued not just because they are economically or otherwise useful but because of their inherent worth.

The “medical model” of disability has frequently been opposed in recent years, since it focuses on persons’ medical traits such as their specific impairments. This has the effect of locating the “problem” of disability within the person. The human rights model focuses on the inherent dignity of the human being and, most importantly, locates the main “problem” outside the person and within society, since it has no consideration for differences. 
While the medical approach tends to define disability as a clinical object, hence an inherent problem, the human rights model places the individual centre stage in all decisions affecting him/her, making the problem no longer a personal problem, but a social one, deeming the State and society responsible for the lack of consideration, for the difference resulting in disability. It is here the respect of the physical and moral integrity of people, as well as their legitimacy to be part of society as they are. This presupposes an important legal and political responsibility, and a responsibility of the media in social recognition.  

2) Autonomy

The value of autonomy is based on the presumption of a capacity for self-directed action and behaviour, which has as a consequence the obligation for society to take autonomy of disabled people with a full capacity seriously, and to protect the rights and interests of people declared as legally incapable. 

The consideration of disability as founded on human rights supposes a more nuanced approach and a less prompt detection of disability, and that gives due consideration to the desires of disabled people.  

3) Equality

There are two types of equality : equality of rights, and actual equality

Equality of rights is equality before the law. It demands that States refrain from acting, by prohibiting them from proceeding to any arbitrary discrimination.

Actual equality is different from equality of rights. It demands that States act by intervening to correct the differences of situation that exist in each society.

These two types of equality stem from completely different philosophies.

Equality before the law stems, in a certain way, from the wish to preserve the differences of social situations which have always existed. It is based on the idea that the law must consider individuals equally, regardless of their particularities, with the result that it preserves the inequalities due to the existence in itself. According to this conception, equality before the law is neutral. Problem : it leads to some social conservatism.

Equality by the law, on the contrary, stems from the wish to oppose the differences of social situations that have always existed. It is based on the idea that the law must consider individuals according to their particularities, in order to reduce the inequalities resulting from the vagaries of life, and which it is the State’s duty to redress.

4) Solidarity

We owe to each other very much, and we all need others, in order to be able to participate in all the fields of society, whether it concerns valid or disabled people, while avoiding the trap that systems of social protection can constitute.

2)
Human Rights

The idea of Human Rights is relatively recent though universally admitted. Fundamental text : the Universal Declaration of Human Rights of 1948.

2.1
Principles

The fundamental principle is : all human beings are equal (art. 1 Universal Declaration of Human Rights)

Its corollary is non-discrimination (art. 2)

These men equal at birth, by the fact that they are human beings, all have the same rights.

Whether we are talking of right to life, to liberty, to ownership, or the right to education, to sports…

However, it is obvious that persons with disabilities do not enjoy many of the core rights : no education, if there is no special coordination ; no sport, if no accommodation.

And in fundamental international texts, such as the 1948 Universal Declaration of Human Rights and the two covenants of 1966, “all men can enjoy their rights and liberties (…) without any distinction of race, colour, gender, (…), chance, birth or any other situation”. Consequently, regardless also of his mental or physical abilities or inabilities.

In order to enjoy all of his rights, the people with disabilities needs mainstreamed measures to be installed, according to his needs. It is the duty of the State to install these specific measures.

2.2
The International Bill of Rights 

The UN (created in 1945) undertook to create a body of international texts in order to insure the protection of human rights, called the International Bill of Rights. It is composed of the Universal Declaration of Human Rights (just a declaration, stating the fundamental rights, having a priori no legally binding value), the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights. 

These covenants were adopted in 1966, and entered into force in 1976. They constitute the basis of Human Rights at the International level, from which « thematic » conventions have been written (convention on the rights of the child, convention on the elimination of all forms of discrimination…)

2.3
The main categories of Human Rights 

1°)
Civil and political rights

Civil Rights 

Protect the individual against abuses of power. Civil rights serve to protect and promote the values of human dignity and autonomy. They imply (and help to preserve) a clear-cut division between public power and civil society or the private sphere. They also imply the existence of a more or less voluntarist civil society in which people are free to make their own life choices and carry them into effect. Some rights are here against abuses of power : the right to life, liberty, association, equality…

In the United Nations system, civil rights are advanced primarily by the International Covenant on Civil and Political Rights (ICCPR) and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Political Rights 

Influence the public authority. Political rights enable individuals to exercise democratic control over State power and public policy. They are also about giving people access to power. Human rights doctrine envisages an active citizenry that participates in political life, hence the close link between human rights and democracy.

They are a set of rights that allow for public participation : freedom of expression, right to vote…

Political rights are promoted in the United Nations system by the International Covenant on Civil and Political Rights (ICCPR).

2°)
Economic, Social and Cultural Rights 

They give to the individual the means to take care of himself. They give tangible expression to the ethic of solidarity and they are compatible with all socio-economic systems, including market-based systems. Most economic, social and cultural rights are related to active participation in the labour market (the right to work, the right to just and favourable conditions of work, freedom of association, the right to collective bargaining). 

Another substantive set of economic, social and cultural rights includes the right to health and the right to housing that are important for disabled people. Is equally important to them the right to cultural expression, since it gives them a sense of belonging to a particular community et allows to stand their own image or the perception that the others have of them. 

Economic, social and cultural rights are promoted in the United Nations system by the International Covenant on Economic, Social and Cultural Rights (ICESCR). A variety of other instruments covering these rights have also been adopted by United Nations specialized agencies, for example the Convention against Discrimination in Education adopted by the United Nations Educational, Scientific and Cultural Organization (UNESCO), the Discrimination (Employment and Occupation) Convention, 1958 (No. 111) and the Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983 (No. 159) adopted by the International Labour Organization (ILO) and the Declaration of Alma-Ata adopted by the World Health Organization (WHO).
III)
References and international texts 
· International Convention on the Elimination of all Forms of Racial Discrimination (1966) 
First, the main objective being the elimination of all discrimination based on race, it is natural that the convention applies to people with disabilities suffering from a discrimination based on their belonging to a racial group or a minority.

Secondly, and on a more theoretical aspect, if we admit that the objective is to install a space for difference, and to contest the mentalities and practices making the difference an incentive for exclusion or discrimination, it would seem logical to enlarge the field of application of the text: the above notions are directly linked to race, ethnic origin or language; disability should also be included. But at this stage, this possibility remains pure conjecture.

· The 1966 International Covenant on Civil and Political Rights (ICCPR)
people with disabilities are not expressly mentioned in the text, but it applies naturally to them, and concerns rights such as the right to life, the prohibition of torture, the right to liberty, etc. 

· The 1966 International Covenant on Economic, Social and Cultural Rights (ICESCR) 
As in the ICCPR, people with disabilities are not mentioned in the text. However, the rights proclaimed are vital in the perspective of disability: the right to non-discrimination, the right to education, the right to work, etc.

These two covenants (and their additional protocols) were elaborated in order to guarantee all the rights proclaimed by the UDHR (10.12.1948)

The ICESCR is especially different in the framework of General Comment n° 5 of its Committee (1994) because : 

·   it establishes an explicit link between this pact and its application to people with disabilities

·   it invites States to act efficiently to improve the situation of people with disabilities

·   it analyses precisely each right stated in the covenant in relationship to disability.

· 1979 International Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) 
The Convention gives great possibilities to women with disabilities suffering from double discrimination, but more room should be left to the right to non-discrimination of women with disabilities, which could be done either in the framework of a revision of General Comment n° 18 of its Committee, or as a new Comment.

· 1984 Convention against Torture and other Cruel, Inhuman or Degrading Treatments or Punishments (the convention against torture)

Thanks to the elaboration of periodical reports, Party States are concerned by abuses in the institutional field. NGOs specialised in Disability collaborated, either by participating in the preparation of States reports, or by communicating information to the committee, and were of great importance.

· 1989 Convention on the rights of the Child 
This convention is crucial for children with disabilities. Indeed, article 23 has a provision expressly dedicated to the rights of children with disabilities.

Article 2 also guarantees the enjoyment of the rights affirmed by the convention, regardless of any consideration linked to an disability: this is here a crucial legal ground for children with disabilities.

IV) international texts concerning disabled people 
· History

• The 50s : The UN General Assembly and the ECOSOC adopted resolutions on prevention and rehabilitation.

• The 70s : a right for persons with disabilities linked to human rights appears in two resolutions : the « declaration of the rights of mentally deficient persons » and the « declaration on rights of persons with disabilities ». But these texts are influenced by an old representation of disability, which is today out of date.  

• 1982 : the World Programme of Action marks a turning point with the rights-based approach (instead of the former approach based on protection). 

Three objectives were proposed : prevention, rehabilitation and equalisation of opportunities.

• Materialisation at the regional level with texts that States must respect : 
 

· 1999 : « Inter-American Convention on the Elimination of all forms of Discrimination of Persons with Disabilities ». This is the first legally binding and specific text.

2000 : in Europe : a labour law directive mentions the case of persons with disabilities.

·  2002 : supplement to the Standard Rules complete the text, in order to insure the full social participation of the most vulnerable disabled people : 

• Through a thematical approach : poverty and disability ; disabled women … 

•  Through a sectorial approach : health, housing, education… 

• Through a “positive” legislative practice and policies of public action, taking into consideration disabled people. 

The United Nations Standard Rules on the Equalization of Opportunities for Persons with Disabilities (1993)

· 1993 : the General Assembly adopts the « Standard Rules for the Equalization of Opportunities for Persons with Disabilities ». This resolution does not have the compulsory characteristic of a convention, but is still a reference for States, when the human rights approach is preferred to the protection and rehabilitation approach.

· Equality in rights / Equality in fact

Equality in rights does not allow an equal participation of disabled people, therefore it is important to allow them to have the same opportunities to accede to their rights.

The Standard Rules are a way of allowing equalisation of opportunities, just as the future convention. In order to go from theory to practice, allowing equalisation of opportunities allows for equality in rights to become equality in fact.

The Rules have for purpose to guarantee to disabled girls and boys, women and men, the same rights and obligations as other citizens.

In all the societies of the world, obstacles continue to prevent disabled people to use their rights and liberties, and prevent them from participating to the activities of society.

It is the State’s role to eliminate those obstacles.
The Standard Rules are particularly efficient because they have a different nature : the implementation means that they state are guidelines for the exercise of rights, monitoring and lobbying. 

In general terms, it is asked to States to eliminate the obstacles to an equal participation of disabled people, and to solicit active collaboration with Disabled People’s Organisations.

The Standard Rules have to be viewed as an example of a “holistic instrument”. It differs from traditional documents in that it includes (in addition to the human rights norms) rules of a different nature, having as an objective the elimination of the obstacles that prevent disabled people from exercising their rights. These norms are targeted at social development of disability.
V) In Practice : the "invisibility" of people with disabilities
 

The phenomenon of the invisibility of disabled people stems from the heritage of a past where the difference linked to disability was a motive for exclusion, from the civil population just as by the public authorities. Furthermore, certain groups of disabled people, such as minorities (ethnic or racial, disabled women or children) are more invisible than others, being a victim of a double discrimination because of their disability and their gender, age or ethnic origin.

This invisibility of disabled people has a particularly perverse effect on the enjoyment of rights and liberties. For example, the right to liberty is harmed by the placements of disabled people in specialised institutions, or the right to be elected and the right to vote are void, when not purely dismissed, by environmental factors (inaccessible polling stations, lack of documents in Braille, etc…). Furthermore, this invisibility has numerous effects on the way the social systems treat disabled people. Disability was exclusively treated in a social assistance approach, accompanied by a number of preconceived ideas (disabled children cannot be included in the ordinary schooling system, disabled people have no role to play in the job market, etc…). 

Disabled people were therefore pushed aside to the margins of society, dependant on a public authority even though they did not get the chance to participate to the processes that concerned them directly.

Part II 
The elaboration process of an international convention on disability

People with disabilities are legally disadvantaged compared to other groups which are also vulnerable, such as refugees, women, migrant workers. In fact, the latter are protected by a whole set of legally binding rules.

It could be admitted that people with disabilities enjoy the same protection as everyone else, guaranteed by the application of general norms, such as international covenants and regional treaties. However, contrary to other vulnerable groups, people with disabilities do not benefit from the protection of an international body expressly in charge of monitoring the respect of their rights.
Leandro Despouy, Special Rapporteur of the Sub-Commission on the fight against discriminatory measures and the protection of minorities. 

I) Why have a convention on disability ? 
Persons with disabilities are now considered as rights-holders. Their situation does not only depend on how their disability is being treated, but depends also on the environment that surrounds them. Indeed, the environment could also generate a disability if it does not allow everyone to participate in social life. The environmental factor varies, depending on periods of time and on countries. 

The law has to regulate what deals with the person and what deals with his/her environment (so that persons with disabilities can fully participate in society). 

II) The first step

The current proposal of a convention is not the first one concerning people with disabilities.

In 1987, the “global meeting of experts” in charge of analysing the implementation of the World Programme of Action concerning people with disabilities recommended that the UN General Assembly called a special conference in order to draw up an international convention on the elimination of all forms of discrimination against persons with disabilities.

A proposal for a convention had been prepared by Italy. During a later General Assembly, an additional effort had been made by Sweden, but despite these two proposals, no agreement had been reached. For most of the States’ representatives, the existing Human Rights instruments were a sufficient guarantee for people with disabilities as long as they ensured the same rights for everyone.  A specific convention was therefore unnecessary.

The elaboration process of the convention was started following the initiative of Mexico (the Mexican proposal called the international community to fight against the social exclusion and the poverty of people with disabilities) at the 56th session of the GA (2001). The General Assembly then adopted resolution 56/168, establishing an ad hoc committee (AHC) in charge of analysing the possibility of creating a convention on the rights of people with disabilities. It met for the first time in New York from July 29th to August 9th 2002.

The General Assembly Resolution – 19/12/2001

The 19/12/2001 UN GA Resolution 56/168 established an ad hoc committee in order to consider the proposals for a comprehensive and integral international convention to promote and protect the rights and dignity of persons with disabilities, based on a holistic approach of the work already done in the field of social development, Human Rights and non-discrimination, and taking into account the recommendations of the Commission on Human Rights and of the Commission on Social Development.

The resolution also invites “the States and the relevant UN organs and agencies, including the concerned Human Rights treaty bodies, regional commissions, the Special Rapporteur on the Commission for Social Development on disability, and also the concerned intergovernmental and non-governmental organisations, to contribute to the work entrusted to the ad hoc committee, based on the practices of the United Nations”.

The ad hoc committee

The 2001 resolution then created an ad hoc committee, in charge of elaborating an international convention on the protection of the rights of people with disabilities. This committee is composed of States’ representatives, national Human Rights institutions, representatives of the civil society (NGOs and associations of people with disabilities), and UN agencies and organs.

The voice of civil Society

NGOs are organisations that are not bound to the State. This assumes autonomy. 

“The United Nations of the 21st century will be the bridge between governments and civil society” (Kofi Annan). 

The United Nations Organisation can consult NGOs, ask them to write reports, and listen to their recommendations. More than 2000 NGOs are accredited to the UN. The former Secretary General Boutros-Ghali considers that NGOs contribute to the legitimacy of international activity.

It is quite rare that the civil society is invited to the process of elaborating a convention. It was the case, first, for the convention on the rights of the child (1989).

The contributions of the community of persons with disabilities and its allies to the work of the ad hoc committee are essential in terms of : 

· 
Identifying precisely the entirety of Human rights problems met by persons with disabilities, which have to be dealt with in the convention. 

- 
Reporting to governments on the situation of persons with disabilities in all parts of the world. 
 

- 
Specifying principles which must be included in such a convention.
 

· Elaborating a text which contains implementation mechanisms to fight against human rights abuses suffered by persons with disabilities. 
III) The sessions of the ad hoc committee
The summary of the debates has been done by Handicap International.

The ad hoc committee held its first and second sessions in 2001 and 2002. During these two sessions, it was decided : 

1/ 
To look at the position of governments, international organisations and civil society on the possibility of elaborating a convention.

2/ 
Then to find a consensus on the type of text (protocol or convention)

3/ 
and to find a consensus on the importance of a specific convention, and of the type of provisions that it could contain : 

· A convention based mainly on non-discrimination ?

· A comprehensive convention on Human Rights in general and rights of people with disabilities ?

· Or a convention such as the proposal of Mexico, supported by several developing countries participating in the AHC, being “holistic”, including not only a human rights aspect targeted towards people with disabilities, but also parallel questions particularly based on social development and international cooperation.

The contents of the debate : 

• For or against a specific convention ? 

Arguments FOR

• The existing texts apply to all but certain vulnerable groups need a particular protection (women, refugees…).

•  The convention will be legally binding. 

• It will have a implementation framework and means of monitoring, which will allow to insure that States fulfil their obligations.  

• The Standard Rules had a positive impact, but they would have been more efficient with a legally binding nature. 
 

Arguments AGAINST

• There is already enough human rights instruments.

• It will be too costly. 

• We are not ready ! 

• A non-legally binding text or an update of the Standard Rules would be sufficient. 

• The first consensus was on the necessity to elaborate an instrument based on Human Rights and dignity of people with disabilities, i.e. not using a medical approach (protection – prevention - rehabilitation), but a rights-based approach, allowing the full social participation of the people with disabilities.

· The text could nevertheless have three forms : 

· a declaration of principles, affirming the equality of people with disabilities and the fundamental principle of non-discrimination ; 

· an integral convention, which would extend the application of Human Rights to the disability context (such as the convention on the rights of the child)

· a convention described as “holistic” or comprehensive, which would firstly apply Human Rights to people with disabilities as a means for them to enjoy their rights, and secondly take into account the issues of international cooperation and development, in order to allow the full enjoyment of rights (international cooperation being a means of a relevant implementation means of the text) (such as the 1986 declaration on the right to development, or the 1993 Standard Rules).

The adoption of a holistic instrument could be useful as far as the issues that are usually not included in Human Rights instruments are concerned. In particular, the inclusion of norms concerning the dimension of the social development of disability could contribute to clarify the content of the obligations of States, and then play an important role in guaranteeing the effective implementation of Human Rights provisions addressing the particular situation and the needs of people with disabilities.

The inclusion of a new instrument having provisions on international cooperation could also play an important role to ensure the enforcement of the convention, i.e. to encompass all the relevant Human Rights standards concerning people with disabilities in a unique legal instrument, and at the same time clarifying the obligations of States parties, and facilitating disability-NGOs’ and DPOs’ participation by controlling the activities undertaken by the monitoring body of the treaty.

It was eventually agreed, in conformity with the GA resolution of 2001, that the Ad Hoc Committee (AHC) would elaborate a separate and holistic convention, taking into account not only the problems linked to disability, but also a whole body of issues closely or not so closely linked to the disability issue.

At the end of its second session, the AHC appointed a working group in charge of writing a draft convention which would be used as the basis for the work of the committee, to enable it to eventually start negotiations

The working group was composed of : 

· 27 States representatives

· 12 Disabled Persons Organisations

· 1 Human Rights institution.

It met from the 5th to the 16th of January 2004, and wrote a draft text composed of 25 articles and a preamble, gathering the issues on which all the parties concerned agreed, but also those needing deeper discussion at the sessions of the AHC.

Once the draft text was written, the negotiations within the AHC began. All the discussions of the third, fourth and fifth session of the Committee were on the basis of this draft (the articles’ numbers are from the draft).
Important discussion points of the third session (24/05 to 4/06 2004)

· International cooperation : should it be tackled in a separate article, or as a general principle ?

· Vulnerable persons (women, HIV sufferers, ethnic minorities) : specific article ?
· Define positive measures (such as quotas, incentive measures) and/or reasonable accommodation 

· Guarantee NGO participation

· Include a clause on progressive realisation (which varies from one article to another)

· Article 15bis : additional article to protect women with disabilities

Important discussion points of the fourth session (23/08 to 3/09/2004)

· phrasing of the title

· contents of the preamble

· structure of the convention

· article 3 (all the important definitions)

· article 25 (monitoring)

· articles 1 to 15

· article 24bis (international cooperation).

Important discussion points of the fifth session (24/01 to 4/02/2005)
During this session, articles 7(5) to 14bis of the convention were revised. 

Important points of discussion : 

· Inclusion of an article 8bis, on people with disabilities in situations of armed conflict and natural disaster.

· No consensus on the issue of legal capacity in article 9, but the structures for assisted decision-making were developed, and the issue of access to justice was tackled (big point of discussion of the session)

· Article 10 : liberty and security of the person

· Difficult consensus to reach on the issue of forced interventions and institutionalisations (article 11)

· Art.12 and 12bis : violence and ill-treatment, and also forced interventions and institutionalisations

· Art.13 : issue of accessibility to Braille and Sign language, in order to guarantee equal access to information for all

· Art 14 will finally be divided into two separate articles : private life in article 14, and family life in art 14bis

· Art 15 : question of wording : independent or autonomous life ?

· Writing of a new article 24bis on international cooperation
· Identification of existing monitoring means, and of the will to enforce an effective and innovative monitoring system

· Intervention of the Special Rapporteur, to ensure that the “multi-deficiency”  (plurality) dimension is included in the text

Important discussion points of the sixth session (1st-12th August 2005)

· Consensus to create :  

· an article 15bis on the protection of disabled women

· an article 24bis on international cooperation 

· an article 25 on monitoring mechanisms

· Separation of article 21 in two parts : 21 on health, and 21bis on rehabilitation
· Examination of article 15 to 25 and new wording of the articles.
·    After the sixth session, in October 2005, the Chair of the Committee proposed a « Chairman text » which updates the draft of the convention according to the remarks and comments made during the sixth session. It proposes new numeration and order of the articles.

The Chairman Text becomes the reference for the negociations, hence replacing the draft.

Part III : 

The International Convention on the Protection and Promotion of the Rights and Dignity of Persons with Disabilities

1) The Chairman Text
As of this part of the basic document, the numbers of the articles are from the « Chairman text ».

2) The central principles of the convention
The convention does not create specific rights for persons with disabilities but aims at the enjoyment by persons with disabilities of the same rights than others, on the basis of equalisation of opportunities.

1) Purpose of the convention (art. 1) 
 
• Full enjoyment by persons with disabilities of their rights and freedoms.

• By implementing measures and practices, the convention aims at ensuring the full and entire participation of persons with disabilities in social life.  

2) General principles  (art. 3)
The general principles guiding this convention are : 

Dignity ; freedom of choice and independence ; non-discrimination, full inclusion, participation, respect for difference, acceptation of disability ; the full integration  of disabled people within the society, considered as equal citizens and participants ; the equalisation of opportunities ; accessibility  and equality between men and women.

* Dignity

The notion of dignity has taken on different meanings during History, and especially in the shift of the individual considered from a subject to a citizen. At the birth of this notion, dignity referred to a simple right to life. It then became a right to individual identity, to food, and to ownership, and then to freedom of opinion, and finally to vote, and to resist and strike.

In the convention, dignity is above all the respect of a person’s moral and physical integrity. The recognition of the people with disabilities as a human being, having the freedom to think, freedom of choice and of action, is underlined through precise issues : 

Art 10 : Right to life
Contradiction between a woman’s right to dispose of her own body (the right to abortion) and the foetus’ right to life 


There is also a problem on the following question : is it the duty of international law to rule on the conditions of abortion ? 


It is clear that there will be no consensus on this issue. 


On the other hand, the main question is abortion based on the disability of the foetus : (in France) when a woman is pregnant with a child with disabilities, she has 6 months to decide if she wants to keep the foetus or not. However, the delay in the case of standard abortion is 3 months. 


The stakeholders debate whether human rights, and the rights of persons with disabilities, are well respected when the delay of abortion is two times longer when disability is diagnosed on the foetus. 

Art 15 : Protection against torture and cruel, inhuman and degrading treatment

By « inhuman and degrading treatment », the convention does not only mean torture but also abandon, lack of care, the fact that the person is said to have no social utility, humiliation, bad treatment, lack of hygiene...

Art 16 : Protection against violence and abuses

Recognizes that persons with disabilities are more vulnerable than others to risks of violence and exploitation, including sexual exploitation. The convention intends to protect persons with disabilities against abuses, by reinforcing the monitoring of the establishments where the persons live, and the supervision of their legal representatives.

Art 17 : 
 - protection against forced institutionalisation : considers persons with disabilities as human beings who are decent, able to make their own choices, and gives them several options regarding their place of living instead of systematically cooping them up.



- protection against forced interventions : protects persons with disabilities against systematic interventions undergone since their youngest age because of their disabilities (e.g. : forced sterilisation). It is a core aspect of dignity. 

* Freedom of choice
One of the main principles of the convention is to allow people with disabilities to be autonomous, and notably in their choices. People with disabilities have long been considered as objects of charity that had to be assisted. Decisions had long been taken for them, with the claim to know better than them what they needed, and assuming that they could not take any decision for themselves.

The convention intends to force States to guarantee the freedom of choice for people with disabilities, and especially the freedom to choose their place of living, the treatment of their disability, and the choice to have a family and to have an affective life.

Art 23 : the right to family life

The right of a person with disability to get married and to raise a family must be recognized. The freedom to have sexual relations and to enjoy his/her private life must also be recognised (this goes with the prohibition of forced intervention i.e. the prohibition of forced sterilisation)

Art 19 : choice of the place of living
Principle : persons with disabilities are not compelled to live in an institution. State and non-state actors must stop systematic institutionalisation and suggest other options.

The focus is put on inclusion : a person with a disability should have the possibility to live in the general system. That means that the general system (everything that surrounds us : public and private buildings, traffic, public transport, housing, shops, care services...) must be accessible to persons with disabilities, so that they can choose ether to live in a specialised institution, or live independently in a flat or a house. 

Choosing the place of living does not only mean choosing between a specialised or the general system : there must be an intermediate choice (e.g. living independently, being provided with medical and social care at home on a regular basis, etc.).

Art 25 and 26 : the right to health and rehabilitation. 

This article implies the participation of persons with disabilities in any decisions that concern them (article 25 para. d). 


* Non-discrimination (art. 5)

Non-discrimination is a fundamental Human Right. It deals with treating all human beings on an equal footing, and not establishing a hierarchy between people on the grounds of gender, ethnic origin, political opinions, religion, and so on.

The convention applies therefore to everyone, regardless of the type of disability or any other characteristic on which someone could be treated less favourably than another (article 5 para. 1).

The convention recognises the prohibition of the discrimination on the basis of disability and demands that States guarantee to disabled people an equal and real protection against discrimination (article 5 para. 2).

Prohibition of double discrimination is emphasised : 

Some groups of people with disabilities are more invisible than others. Children with disabilities have traditionally been seen as less worthy of social investment (for example through education) than other children. Women with disabilities often suffer double discrimination. Other minority groups, including racial and ethnic minorities, fare little better. People with intellectual disabilities find it difficult in many societies to make progress – or at least as much progress as other groups with disabilities.

people with disabilities will then be protected against discrimination based on their situation of disabled person on the one hand, and on other grounds (gender, children, the aged, ethnic minorities, religion…) on the other hand. Women and children as vulnerable persons are specifically protected in the convention, but every discrimination based on disability and other grounds is prohibited (article 5 para. 2).

The notions of direct and indirect discrimination are also emphasised.

Direct discrimination : treating one person less favourably than another in similar situations 

(e.g. : refusal of employment because of reduced mobility) 

Indirect discrimination : a neutral criteria leads to a disadvantage for persons with disabilities. 

(e.g. : a stairway for everybody but which excludes by fact persons who are in wheelchairs).

In some precise cases this disadvantage is legitimate, and discrimination is accepted. Although it does not have a specific convention on people with disabilities, the European Union is a positive example of the use of the distinction between direct and indirect discrimination.

* integration

The goal of the convention if to allow for full inclusion and integration of disabled people in the society. 
* Equalisation of opportunities

Equalisation of opportunities : actions required in order to attain not merely equality of rights, but real and effective equality of enjoyment of rights
Equalisation of opportunities such as described in the Standard Rules is stated as a general principle in the convention : States must give persons with disabilities the same opportunities as others to accede to services and structures, both public and private. 

Special or positive measures 

In order to facilitate equalisation of opportunities, States are encouraged to take special or positive measures : measures in favour of persons with disabilities which compensate for the initial disadvantage in reaching equality. Those measures are temporary : they should be cancelled when equality is reached.

The notion of equalisation of opportunities is very important, and will be in the convention. For the moment, States have not been able to reach a consensus on its place in the convention.

* Accessibility

One of the great principles enshrined in the spirit of the convention is accessibility. Indeed, to go towards accessibility, which means fight against the barriers to the participation of disabled people, is an essential leitmotiv of the Convention. This accessibility is articulated  around four points, which are the physical environment, geographical accessibility, access to information and social accessibility. Each of them play a crucial role in the enjoyment of certain liberties (like freedom of movement or freedom of expression) by disabled people.

   
* Equality between men and women

The gender issue has been introduced, just as accessibility, in the convention by the Chairman text of October 2005. It is however not yet clear how this principle will be articulated with the other articles of the convention. 
3) Transversal subjects

1) Participation of people with disabilities

For the projects and policies to benefit effectively to everyone, the State should encourage the participation of people with disabilities and DPOs (Disabled Persons Organisations) in  the decision-making processes.

Participation of persons with disabilities has to be considered from two angles : 
- 
Expertise : persons with disabilities are the best placed to know what they need, in terms of structure, services, materials, accessibility. It is indispensable to consult them before designing anything that concerns them.

- 
Participation as concerned persons : as any person concerned by a plan (town planning, drainage work...) persons with disabilities should not be forgotten and must have the opportunity to make their voices heard and to participate in the process. It is not because a project does not concern them directly as disabled people that their opinion has to be disregarded. For example, during the construction of a motorway, the people living next to the future road are concerned by the ongoing road work, and this includes disabled people as much as others.

Persons with disabilities can also have the opportunity to participate in public and political life, as in any decision-making mechanism.

Everything concerning the participation of persons with disabilities is to be found in several articles of the draft (4, 5, 6, 18, 19).

Participation of people with disabilities in the decision-making process is not only prescribed in the general obligations of States (art.4). Other articles prescribe it too :

- Article 3 of the « Chairman text » states that the full participation of disabled people and their inclusion of an equal basis with others are fundamental principles of the convention. 

- Article 29 of the Chairman text affirms the right of people with disabilities to participate in public and political life : “ensure that persons with disabilities and their organisations participate, on an equal basis to others, in all decision-making processes, in particular those concerning issues relating to persons with disabilities.”

- For the promotion of positive behaviour towards people with disabilities, article 8 of the chairman text imposes collaboration with people with disabilities and organisations representing them.

The notion of participation is also present in the propositions : 

· For the gathering of data and statistics (art.31 of the chairman text), several NGOs have underlined the necessity of a partnership with people with disabilities.

· The “Landmine Survivors Network” has underlined that the organ in charge of the monitoring of the text (art.34 of the Chairman text) would need the expertise of people with disabilities.

2) Mainstreaming

For the projects and policies to effectively benefit everyone, the State should also implement the process of mainstreaming disability.
By mainstreaming it is understood that specific needs of persons with disabilities have to be taken into account at any stage from the beginning of any plan or project.
Example : after an armed conflict or a natural disaster, when it comes to rebuild the country, specific needs of persons with disabilities have to be taken into account on rebuilding plans (approach ramps, elevators, door width, accessibility...) It will not be more expensive and will avoid accessibility problems for persons with disabilities, because everything will be accessible from the very beginning.

When the plans take the specific needs of persons with disabilities into account from the beginning, the cost is lower. On the contrary, the implementation of appropriate structures is very expensive once the project is finalised. 

IDDC
 considers that for a development project to really benefit everyone, it must take into account the specific needs of everyone (people with disabilities, the elderly, children, pregnant women…) at the level of national policies, and in the framework of international cooperation.

3) Community based support
Examples of community (local) based support in the fields of :

- education : a disabled child should be able to go to school in his neighbourhood, and find there a service that is adapted to his specific needs. (article 24-2-b : « [States parties shall ensure] that persons with disabilities can access inclusive, quality, free primary and secondary education to the extent possible in the communities in which they live »)

- health services : a disabled person should be able to find in his town a doctor or a hospital which are capable of providing him the necessary health care, and should not be obliged to travel far to have medical care  (article 25-c : « [States Parties shall] provide these health services as close as possible to people’s own communities, including in rural areas »).

- community based support (at the closest level to the person) should allow disabled people to live autonomously, in the city of their choosing and in the place of their choosing (not necessarily a specialised institution) (article 19-a : « States Parties […] [shall ensure that] persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement »).
4) The issue of progressive realisation

States have a certain number of obligations imposed by the convention. Some States would like to have the possibility of implementing the convention progressively, because they claim not to have enough resources to implement it immediately.
By progressive realisation is understood the possibility for States which do not have enough resources to implement the prescribed rights immediately, to benefit from a reasonable deadline to implement those rights. 

It is generally authorised for economic, social and cultural rights (that need State intervention to be applied), but not for civil and political rights (which rather need State abstention, which should not imply so much financial cost). 

Generally, neither is progressive realisation authorised for non-discrimination, or for obligations that could be satisfied immediately. 

Progressive realisation could be authorised for the purpose of the convention, but the topic is still under discussion. 

A proposition was submitted so that this article should repeat article 4 of the Convention on the Rights of the Child : “States Parties commit themselves to take all legislative, administrative and other measures necessary to enforce the rights recognised in the present convention. In the case of Economic, Social and Cultural Rights, they take these measures within the limit of their available resources, and where needed in the framework of social cooperation, imposing on the States to “take all measures to allow the implementation of the recognised rights.”

This possibility of progressive realisation is not admitted for civil and political rights, nor for non-discrimination.

IV) Focus on some important notions 

1) Vulnerable groups
Certain groups of persons are more vulnerable than others, and are often submitted to double discrimination (children, women, ethnic minorities, refugees…). Even if specific conventions that protect women and children do exist, the question of disabled women and children is insufficiently provided for in the existing international texts.


The draft of the working groups already included an article destined to protect disabled children (paste of article 23 of the Convention on the Rights of the Child). The Committee has also decided to reflect upon an article to protect disabled women.


In general, there is an agreement among the participants of the Committee on the fact that disabled women and children are particularly vulnerable and disadvantaged, and that their situation should be taken into consideration.


However, there is still a debate on the need to have separate articles for disabled women and children, since this protection should also be included in a transversal way in numerous articles of the convention (notion of mainstreaming).


This doubt on the necessity for a separate article comes from the experience from the Convention on the Rights of he Child, which included an article 23 specifically targeted towards the protection of disabled children. (in addition to article 28 on the right to education which makes an indirect reference to disabled children), which was counter productive. Indeed, because of the fact that there was only one specific article on disabled children, countries had the tendency not to take into account the disability dimension in the implementation of the rights enshrined in the convention (no mainstreaming of disability issues through the Convention on the Rights of the Child). Certain States think that this could happen again in the future convention on the respect of the rights of disabled people in case of separate articles for vulnerable populations, and hence there would be no mainstreaming. The Chairman has however stated that, in his opinion, a specific article is useful only if it presents very precise points that are not covered elsewhere in the convention.


Furthermore, it is recognised (mainly by other international texts) that other vulnerable groups exist, and would deserve a specific protection (such as refugees or indigenous people, for instance). The convention does not address these issues for now, and the subject has been insufficiently discussed.

2) Legal capacity

The question is raised concerning people with intellectual disabilities.

There is an absence of consensus for a definition of legal capacity ; the ad hoc Committee refers to article 15.2 of the Convention on the Elimination of Discrimination Against Women :

“States Parties shall accord to women, in civil matters, a legal capacity identical to that of men and the same opportunities to exercise that capacity. In particular, they shall give women equal rights to conclude contracts and to administer property and shall treat them equally in all stages of procedure in courts and tribunals.“

· Legal personality : recognition of the individual as a bearer of rights. In other words, the person has rights, and he can exercise them (in court or elsewhere).

· Legal capacity : a person’s capability to carry out a particular action or to be part of a legal relationship, usually acquired after the individual reached the age of majority.

Principle : People that have attained majority have legal capacity.

Exception : legal incapacity for minors or for people that suffer from an alteration of their personal faculties. These disabilities have to alter the mental capabilities and have to prevent the expression of reasoned will.

Hence: there is a necessity to protect these people, and protect the individuals that engage in a legal transaction with them.

· Legal Representation : the situation where a person which cannot exercise its legal capacity is represented by a legally responsible person, which will take the decisions with the “incapable” person. The legal representative is designated by a judge, and has to report to the judge on the legal activities of the person, and the judge has the power to designate someone else.

The issue of legal incapacity poses problems, since it can lead to abuses. Indeed, certain States have managed to forcibly institutionalise and hence strip political opponents from their legal capacity under the pretext of a disability. An NGO, World Network of Users and Survivors of Psychiatry, is very active during the ad hoc Committee sessions to insure that legal capacity is protected, about to provide procedural guaranteed to limit abuses.

Part IV : 

Participation of the civil society to the elaboration process of the convention 

For more information on NGO activities during the sessions of the committee, see their respective website.

NGO members of the Caucus : 

 

Abilities (formerly the National Center for Disability Services)
Ability awareness
Abrar Organization
Action on Disability and Development (ADD)
Adaptive Environment
Adaptive Environments
Admiral Family Circle Islamic Community, Inc.
Arab Organization of Disabled People (AODP)
Armenian Relief Society
British Council of Disabled People
Canadian Association for Community Living
Center for International Rehabilitation
Central Council of Disabled Persons (CCODP)
Centre for Studies On Inclusive Education
Christian Children's Fund
Communications Coordination Committee for the United Nations
Corporacion Ciudadania Real de Sordos de Chile (CRESOR)
Council of Canadians with Disabilities (CCD)
Disability Australia Ltd.
Disabled Peoples' International
European Disability Forum
Forum of People with Disabilities
General Board of Global Ministries, The United Methodist Church
Handicap International
Hong Kong Council of Social Service, The
Inclusion International
Instituto Paradigma
Inter-American Institute on Disability (IID)
International Council For Caring Communities, Inc.
International Federation of Hard of Hearing People
International Human Rights Association of American Minorities (IHRAAM)
International Organization for Standardization
International Save the Children Alliance
International Stuttering Association (ISA)
Japan Disability Forum
JASMAR
Landmine Survivors Network
Lebanese Council of Disable People
Lebanese Welfare Association for the Handicapped, The
Leonard Cheshire International
Mental Disability Advocacy Center
Mental Disability Rights International
National Association of Community Legal Centres Inc. , The
National Forum of Organizations Working with the Disabled
National Rehabilitation and Development Center (NRDC)
Northeastern University's Center for the Study of Sport in Society
Peace and Tolerance International Organization
People Who
People With Disability Australia Incorporated
Rehabilitation International
Save the Children
Society of Catholic Social Scientists, Inc.
Solar Cookers International
The Israel Human Rights Center for People with Disabilities, Bizchut
The Secretariat of the African Decade of Persons with Disabilities
WAFUNIF
World Blind Union
World Federation of the Deaf
World Federation of the DeafBlind
World Network of Users and Survivors of Psychiatry
World Youth Alliance
Worldwide Organization for Women
Handicap International Website concerning the convention

http://www.handicap-international.org/esperanza/news/adhoc2004.asp
IDDC website

http://www.iddc.org.uk
Provide the DPOs and NGOs with accessible information ; allow them to understand  the elaboration process of the convention, its implications, and hence facilitate their participation in the future implementation of the convention.

IDDC and “Source” have produced a CD-Rom “The Disability Convention – Making it Work”. This CD-Rom is a collection of around 90 resources (in English), intended to be used by DPOs, NGOs and governments. Its aim is to spread the experience and to stimulate the international sharing of information, based on practices which respect the convention.

� The Standard Rules are on the CD Rom in the part “reference documents”


� Inspired by Quinn and Degener : « Human rights and disability, current use and futue potential of United Nations instruments an the context of disability », available in the reference documents concerning the convention (study on disability and human rights)


� Inspired from Quinn and Degener : « Human rights and disability, current use and futue potential of United Nations instruments an the context of disability »





� See part V for a definition of IDDC
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